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Frankfort, KY 40601 
 
 RE. Unconstitutional Restriction on Religious Speech  
 
Dear Commissioner Hayter, 
 
 Liberty Counsel writes regarding the blatantly unconstitutional revocation of 
volunteer prison minister status of ordained Christian minister David Wells, who has 
provided voluntary spiritual counseling and mentorship to juvenile inmates under the control 
of the Department of Juvenile Justice (“DJJ”). This revocation was issued by Warren County 
Regional Juvenile Detention Center (“RJDC”), on the basis of the April 4, 2014 DJJ Policy 
912, which mandates full DJJ support of homosexuality and transvestism. With no evidence 
of any violation of DJJ policy on Mr. Wells’ part, his volunteer status was revoked by the 
Warren RJDC superintendent because he could not sign a state-mandated statement that 
homosexuality was not “sinful,” among other things.  
 

Demand is hereby made that Mr. Wells and other volunteer ministers be 
immediately reinstated as volunteers at this facility, free from unconstitutional 
religious discrimination, Policy 912 notwithstanding. 
 

By way of brief introduction, Liberty Counsel is an international public interest law 
firm with offices in Florida, Virginia, and the District of Columbia, and in Jerusalem, Israel. 
We specialize in constitutional law, particularly free speech rights, religious freedom, and 
church-state matters, and we have hundreds of affiliate attorneys across the nation. 
 

I understand the following facts to be true: Under the supervision and control of 
Pleasant View Baptist Church, in McQuady, KY, Mr. Wells is a minister with a longstanding 
practice of visiting, serving and mentoring youth detainees being held by the Kentucky DJJ. 
Recently, Warrant County RJDC Superintendent Gene Wade informed Mr. Wells that on the 
basis of DJJ Policy 912 IV(H), he would be required to sign a form promising to refrain from 
telling any juvenile inmates that homosexuality was “sinful.” 
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However, the Bible explicitly prohibits any expression of sexuality outside of the 
confines of man-woman marriage. It recognizes that every person, regardless of personal 
proclivities or attractions, is separated from God because of sin, whatever form that sin may 
take. Many juveniles are in DJJ custody because of sexual crimes, and Mr. Wells must be 
able to discuss the Bible and matters of sexuality with inmates, and he  therefore was 
unable to sign the form. Therefore, his status as a religious volunteer was revoked, and he 
was permanently barred by Superintendent Wade from entering Warren County RJDC, via 
letter dated July 17, 2015. 

 
The letter (attached for your reference) discusses how Mr. Wells’ religious 

convictions are a “violation” of DJJ Policy 912 IV(H) “Sexual Orientation and Gender 
Identity,” which states in part: 

 
H. DJJ staff, volunteers, interns, and contractors, in the course of 

their work, shall not refer to juveniles by using derogatory language in a 
manner that conveys bias towards or hatred of the LGBTQI community. DJJ 
staff, volunteers, interns, and contractors shall not imply or tell LGBTQI 
juveniles that they are abnormal, deviant, sinful, or that they can or should 
change their sexual orientation or gender identity. (Emphasis added). 
 

First, as you know, many children in the DJJ system have been sexually abused by 
others, including those of the same sex, and experience confusion about their sexuality, 
including feelings of same-sex attractions and compulsive sexual behavior. Indeed, Mr. 
Wells himself is ideally suited to minister to them, as he was sexually abused for many 
years by a man when he was a young child, and successfully went on to overcome that 
abuse.  

 
Second, at no time in more than 12 years of ministry has Mr. Wells or any of the 

other volunteer ministers who assist him ever used “derogatory language” in a manner that 
“conveys bias towards or hatred of” children with various issues involving sexuality. He has 
never (nor would he ever) call a child names, such as “abnormal,” or “deviant,” or “sinful.” At 
all times, Mr. Wells has conveyed the truth of God’s Word, and provided spiritual counseling 
in all kinds of situations – including discussions of sin and forgiveness – in a manner that is 
sensitive to the needs and feelings of the children.  

 
Third, any religious services or spiritual counseling offered by Mr. Wells is always 

completely voluntary in attendance; and no juvenile offender is ever required to attend the 
services or meet with him or other volunteers.  

 
Fourth, in the course of providing spiritual advice on a voluntary basis, Mr. Wells has 

had children ask him on numerous occasions about different aspects of sin. Many of these 
discussions have included the subject of sexual behavior. He has always responded with a 
loving Biblical answer that offered these children hope and forgiveness. He has dealt with 
everything from a young man who sexually abused his sister, and then killed her; to young 
girls who are pregnant at the age of thirteen by men twice their age; to children who have 
been molested and sodomized by adults and older teens, and who have then gone on to do 
the same to younger children; all of whom are caught up in the DJJ system and feel 
hopeless.  
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All of these children have asked Mr. Wells if there was any hope for them in this life, 
and in the life to come. He has told them without exception that Christ can, and would, 
forgive them, if they would repent and believe the gospel. This message has given them 
hope, and many have told him this personally and in written correspondence. 
 
 Despite these facts, Superintendent Wade has told Mr. Wells, on the basis of Policy 
912, that if a child now asks questions of him on issues involving sexual activity, he may not 
discuss the same with them:  “You can give a scripture reference to the kids, and let them 
look it up, but you can’t read it in their hearing. You can’t say “sinful;” you can’t discuss 
sexual orientation – heterosexual or homosexual - period.” Superintendent Wade expressed 
some regret about this, stating “I’m just doing what the state is telling me to do.”  
 

As applied to clergy and lay volunteers, Policy 912 raises classic straw-man 
arguments that no minister would use in speaking to troubled youth. It equates the teaching 
of the Bible on sexuality as “derogatory,” “biased” and “hateful,” and treats a volunteer’s 
religious beliefs about homosexuality as a religious litmus test for DJJ access.  

 
DJJ 912 is blatantly unconstitutional, as set forth below, but it also conflicts with and 

violates aspects of clergy confidentiality expressed in DJJ 345, Religious Programs:  
 

J. A volunteer minister, pastor, or religious counselor, approved 
by the Facility Religious Coordinator, shall have access to each area of the 
facility identified for religious programming.  Clergy shall be allowed to have 
confidential communications with youth pursuant to clergy privilege. DJJ 
staff shall not serve as a volunteer minister, pastor, or religious counselor in the 
facility where they work.   

 
K.  Any volunteer minister, pastor, or religious counselor, approved by the 

Facility Religious Coordinator, shall comply with the DJJ policy regarding the 
confidentiality of youth information. 

 
 DJJ 912 finds no authority for its sweeping reach, in either the Prison Rape 

Elimination Act (“PREA”), or any of the authority cited as ostensibly applicable (see, e.g., 28 
C.F.R. § 115.315; 28 C.F.R. § 115.331; 28 C.F.R. § 115.341; 28 C.F.R. § 115.342; and 28 
C.F.R. § 115.386). DJJ 912 conflicts with DJJ 345 and its protections for clergy 
confidentiality. Most egregiously, DJJ 912 violates the First Amendment to the U.S. 
Constitution, as well as the Kentucky Constitution. 
 
Federal Constitutional Violations 

DJJ 912 violates the First Amendment by prescribing an official state religious 
“orthodoxy:” now, only a religious belief that homosexuality is not “sinful” may be expressed 
in DJJ facilities, and yet, if “there is any fixed star in our constitutional constellation, it is that 
no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, 
religion, or other matters of opinion or force citizens to confess by word or act their 
faith therein.” West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 
(Emphasis added). 

 
“If there is a bedrock principle underlying the First Amendment, it is that the 

government may not prohibit the expression of an idea simply because [some in] society 
find the idea offensive or disagreeable.” Texas v. Johnson, 491 U.S. 397, 414 (1989). “The 
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First Amendment does not permit [the government] to impose special prohibitions on 
speakers who express views on disfavored subjects.” R.A.V. v. City of St. Paul, 505 U.S. 
377, 391 (1992). Indeed, “[w]hen the government targets not the subject matter, but the 
particular views taken by speaker on a subject, the violation of the First Amendment is all 
the more blatant” and “[t]he government must abstain from regulating speech when the 
specific motivating ideology or the opinion or perspective of the speaker is the 
rationale for the restriction.” Rosenberger v. Rector & Visitors of the Univ. of Va., 515 
U.S. 819, 829 (1995) (Emphasis added). 
 

Speech restrictions are only permissible “as long as the regulation is not an effort to 
suppress the speaker’s activity due to disagreement with the speaker’s view.” Int’l Soc’y for 
Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 679 (1992) (emphasis added). “The 
State’s power to restrict speech . . . is not without limits. The restriction must not 
discriminate against speech on the basis of viewpoint.” Good News Club v. Milford Cent. 
Sch. Dist., 533 U.S. 98, 106 (2001) (Emphasis added). 
 

Content-based restrictions on private speech are subject to strict scrutiny. “At the 
heart of the First Amendment lies the principle that each person should decide for himself or 
herself the ideas and beliefs deserving of expression, consideration, and adherence. Our 
political system and cultural life rest upon this ideal. . . . Government action that stifles 
speech on account of its message, or that requires the utterance of a particular 
message favored by the Government, contravenes this essential right. Laws of this 
sort pose the inherent risk that the Government seeks not to advance a legitimate 
regulatory goal, but to suppress unpopular ideas or information or manipulate the public 
debate through coercion rather than persuasion.” Turner Broad. Sys., Inc. v. FCC, 512 U.S. 
622, 641 (1994) (emphasis added). “Our precedents thus apply the most exacting 
scrutiny to regulations that suppress, disadvantage, or impose differential burdens upon 
speech because of its content.” Id. at 642 (Emphasis added). 

 
Kentucky Constitutional Violations 

In addition to the First Amendment and other federal protections discussed above, 
the Kentucky Constitution provides expansive constitutional protections for religious 
expression, liberties, and conscience. Ky. Const., § 1 (identifying the “inherent and 
inalienable rights” of persons, including the “right of worshipping Almighty God according 
to the dictates of their consciences” and the “right of freely communicating their 
thoughts and opinions”) (emphasis added); id., § 5 (“No preference shall ever be given 
by law to any religious sect, society or denomination; nor to any particular creed, mode 
of worship or system of ecclesiastical polity;) (emphasis added); id., § 5 (“[T]he civil rights, 
privileges or capacities of no person shall be taken away, or in anywise diminished or 
enlarged, on account of his belief or disbelief of any religious tenet, dogma or teaching. No 
human authority shall, in any case whatever, control or interfere with the rights of 
conscience.”) (emphasis added); id., § 8 (“[e]very person may freely and fully speak”); see 
also Ky. Const., Preamble (“We, the people of the Commonwealth of Kentucky, grateful to 
Almighty God for the civil, political and religious liberties we enjoy, and invoking the 
continuance of these blessings, do ordain and establish this Constitution.”) (Emphasis 
added). 
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 There is simply no evidence that any pastor or volunteer minister, much less Mr. 
Wells, has ever expressed “derogatory” language toward, or “bias” or “hatred” of DJJ youths 
who have sexuality issues. For that matter, it is not “hatred” or “bias” to lovingly point out the 
harms of homosexuality, and the power of Christ to change lives, should the occasion 
require it. On its face, DJJ Policy 912, is restrictive of religious speech based on the 
message, ideas, and subject matter with which certain government policy makers disagree. 
It seeks to establish a religious “orthodoxy” on homosexuality, and it violates clergy 
confidentiality. As such, DJJ Policy 912 is facially unconstitutional.  
 

By restricting speech which volunteers are allowed to use while ministering to youth 
detainees, the State of Kentucky and the Kentucky Department of Juvenile Justice have 
violated the protections given to private speech through the First Amendment and the 
Kentucky Constitution. Policy 912 requires affirmation of homosexuality as a condition of 
providing spiritual guidance to troubled youth, and singles out a particular theological 
viewpoint as expressly disfavored by the State of Kentucky. This the State cannot do. 
 

Therefore, I hereby demand a written response by July 31, 2015, that the State of 
Kentucky 1) will attach no religious litmus test to the subject of homosexuality, as a 
precondition for ministers providing religious counseling or visitation in the Kentucky 
correctional system and the Department of Juvenile Justice; 2) that DJJ 912 will be revoked; 
and 3) that Mr. David Wells and any other volunteers affected will be reinstated.  

 
If I do not receive this response within this time, I will conclude that the position 

stated by Superintendent Gene Wade remains the position of Kentucky Department of 
Juvenile Justice, and will take further steps to prevent irreparable harm to the rights of Mr. 
Wells and similarly situated ministers and volunteers.   
 
       Sincerely, 
 
 
 
        

Richard L. Mast, Jr.
†    

    

Enclosures 
 
RLM/ajr 
 
cc: 
LaDonna Koebel,  
Kentucky DJJ, Assist. General Counsel     
Gene Wade, Kentucky DJJ, Superintendent Warren RJDC  
Jack Conway, Attorney General      

                                                 
†
 Licensed in Virginia 



Steven L. Beshear 
Govemor 

JUSTICE AND PUBLIC SAFETY CABINET 

Department of Juvenile Justice 
WARREN REGIONAL JUVENILE DETENTION CENTER 

1020 Kentucky Street 
Bowling Green, Kentucky 42101 

Phone (270)746-7155 

July thl 2015 

J. Michael Brown 
Secretary 

Bob D. Hayter 
Commissioner 

To Gary, Brenda, & Autumn Wells, 

Please be advised that your participation as one of our Religious Services volunteers 
must conclude. We sincerely appreciate your years of servioe and dedication to the 
youth served by this facility. 

However, due to your decision, based on your religious convictions, that you cannot 
comply with the requirements outlined in DJJ Policy 912, Section IV, Paragraph H, 
regarding the treatment of LGBTQI youth, I must terminate your involvement as a 
religious volunteer serving the youth in this facility per DJJ Policy 112, Section IV, 
Paragraph H, (8). 

All volunteers must agree to comply with the policies and procedures of the Department 
of Juvenile Justice and Warren Regional Juvenile Detention Center in order to become 
volunteers per DJJ Policy 112, Section IV, Paragraph E, (2), 

~ 
Gene Wade 

Superintendent 1/ 

KentuckyUnbridledSpirit.com An Equal Opportunity Employer MlFID 
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I.        POLICY 

In accordance with state and federal laws, each juvenile under the 

jurisdiction of the Department for Juvenile Justice (DJJ), shall have the 

right to live in an environment free of harassment and discrimination. DJJ 

shall be committed to providing a healthy and accepting setting for 

juveniles placed in the care of DJJ. DJJ staff shall respect the dignity of 

lesbian, gay, bisexual, transgender, questioning, and intersex (LGBTQI) 

juveniles and create an environment that is safe and free of discrimination. 

 

II.      APPLICABILITY 

This policy shall apply to all DJJ staff, interns, volunteers, contractors, 

and juveniles under the care and custody of DJJ. 

 

III.     DEFINITIONS 

Refer to Chapter 900. 

 

IV.     PROCEDURES 

A. DJJ staff shall provide quality services and treatment to juveniles 

regardless of their actual or perceived sexual orientation or gender  

identity. 

B. DJJ staff shall provide fair and equal treatment without bias and in a 

professional and confidential manner based on principles of sound 

professional practice to LGBTQI juveniles in the care and custody of 

DJJ. 

C. DJJ staff, contractors, interns, or volunteers shall not disclose the 

sexual orientation or gender identity of a juvenile to another juvenile, 

the family or friends of that juvenile, other outside individuals or 

agencies, including health care or social service providers, without the 
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permission of the juvenile, unless such disclosure is necessary to 

comply with state or federal law. 

D.  This confidentiality restriction does not prevent DJJ staff, interns, 

volunteers, or contractors from discussing the needs or services of a 

juvenile with other staff members or when resolving a grievance.  

E.  LGBTQI juveniles shall not be placed in isolation or segregation as a 

means of keeping them safe from discrimination, harassment, or  

     abuse. LGBTQI juveniles shall not be treated or classified as a juvenile 

sex offender (JSO) unless required by a court. 

F. Facility staff shall make housing decisions for transgender , 

transsexual, and intersex juveniles based on the individualized needs 

of a juvenile; and shall prioritize the emotional and physical safety of 

a juvenile, taking into account the  perception of where he or she will 

be most secure, as well as any recommendations from the  health care 

provider of the juvenile. 

G. DJJ staff, volunteers, interns, and contractors, when working with 

juveniles under the care of DJJ, shall use respectful language and 

terminology that does not further stereotype the LGBTQI community. 

H. DJJ staff, volunteers, interns, and contractors, in the course of their 

work, shall not refer to juveniles by using derogatory language in a 

manner that conveys bias towards or hatred of the LGBTQI 

community. DJJ staff, volunteers, interns, and contractors shall not 

imply or tell LGBTQI juveniles that they are abnormal, deviant, sinful, 

or that they can or should change their sexual orientation or gender 

identity. 

I.  DJJ shall provide transsexual and intersex juveniles with safety and 

privacy when using the shower and bathroom and when dressing and 

undressing. 

J. DJJ staff shall not require transsexual and intersex juveniles to shower 

or undress in front of other juveniles; and transsexual juveniles shall 

be permitted to use single occupancy bathrooms and showers, if 

available. Such accommodation shall be provided in a sensitive 

manner. 

K.  DJJ staff shall provide a transsexual or intersex juvenile access to 

medical and mental health care providers who are knowledgeable 

about the health care needs of a transsexual or intersex juvenile, if the 

juvenile requests assessment or treatment.  

L. LGBTQI juveniles shall not participate in JSO treatment or counseling, 

unless required to do so by a court or as necessary to address sexually 

offending behaviors.  

M. The juvenile sex offender treatment program (JSOTP) shall not 

discriminate based on sexual orientation and gender identity and shall 

not criminalize LGBTQI identity. 



POLICY NUMBER 

DJJ 912 

 

EFFECTIVE DATE: 

04/04/14 

PAGE NUMBER 

3 of 4 

 

N. DJJ staff shall not physically search a LGBTQI juvenile in a manner 

that is humiliating or degrading or for the purpose of determining the 

anatomy of a juvenile. 

O.  A transgender juvenile may request that either a male or female staff 

member conduct a body identification procedure, if a body 

identification procedure is required. All special requests shall be 

documented in the individual client record (ICR) of the juvenile. DJJ 

shall accommodate a request when possible and consistent with 

maintaining the security of the facility. 

P. DJJ staff shall not search or physically examine a transgender or 

intersex juvenile resident for the sole purpose of determining the 

resident’s genital status. 

Q. DJJ staff shall be trained on how to conduct cross-gender pat down 

searches, and searches of transgender and intersex juveniles, in a 

professional and respectful manner, and in the least intrusive manner 

possible that is consistent with security needs. 

R.  Each DJJ program shall provide an inclusive organization culture 

where the dignity of every youth is respected and all youth are safe.  

When youth arrive at the program they shall be informed in intake or 

orientation that name-calling and other harassment is disrespectful and 

not accepted. Employees shall remind juveniles that harassment of 

LGBTQI juveniles is not acceptable every time they are aware of an 

incident of harassment. Staff shall promptly and consistently intervene 

to stop youth from using terms that convey hatred, contempt, or 

prejudice toward LGBTQI juveniles, and shall initiate disciplinary 

action against youth who harass others. Transgender youth shall be 

called by a title that is gender neutral.  

 

V.      STAFF TRAINING 

A.  DJJ staff working directly with youth shall be trained to work with 

LGBTQI juveniles to ensure that staff  have the awareness and 

capacity to effectively work with LGBTQI juveniles in a facility. This 

training shall include:  

1.  Goals and requirements of the facility regarding nondiscriminatory 

practices toward LGBTQI juveniles; 

2.  Information on working with LGBTQI juveniles in a respectful and 

nondiscriminatory manner; and 

3.  Material on recognizing, preventing, and responding to harassment 

against LGBTQI juveniles. 

B.  DJJ staff working directly with a juvenile shall receive training 

regarding the LGBTQI community. These trainings shall be conducted 

by a qualified trainer, with expertise in working with the LGBTQI 

community. 
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C. The Agency PREA Compliance Officer or designee or the PREA 

trainer in the Training Branch shall train all PREA Coordinators 

regarding this policy. 

D. The PREA Coordinators shall train all DJJ staff in their respective 

facility or community offices regarding this policy. 

 

VI.     MONITORING MECHANISM 

 

The Agency PREA Compliance Officer or designee shall conduct an 

annual audit to verify that DJJ staff are being trained regarding this 

policy. 

 

 

 

 

 


